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BEFORE Thc FAIR FOLITICAL PIACTICES COINIISSTON

In the matter of;

Oninion regrested by
Donald Burciaga, Treasurser
The Friends of Alax V. Carcia

No., 75-161
February 3, 1976

[N N S N}

BY THE COMMISSION: We havs= been asved the following
guestion by Donald Burciraga, Treasurcr for The Fraiends of
Alex V. Garcia:

As part of his camwpaign for election to the Los Lngeles
City Council from the 1l4th District, Alew V. Garcia mailed the
voters a lelter expressing his views on public i1ssues ranging fromn
education to transportation. A series of coupons from local wer-
chants entitling the holders to discounts when purchasing goods or
scrvices were included with each letrer. In addition, 1f a con-
sumer wviole his name, address and telephone namber on the coupon
and prescnted 1t to a merchant in connection with a purchase, he
became eligible to win a color television set., The addresses and
telephone numbers on the completed conpons alloved membars of cen-
didate Garcia's campalgn staff to maze follov-up telephone calls
and mailings. Candidate CGarcia paild for the publication and d.s-
tribution of the coupons and did not receilve any monetary paynenis
from either the participating merchants or the consuuers 1n con-
nection with their particaipaltion in the program.

Have the participating merchants made contraibutions to
the candidate by permitting him to give the voters in his district
coupons® vhich provide discounts vhen presented in connection with
the purchase of certain specified goods and services?

CONCLUSION

The merchants have not made contributions because they
received full and adequate consideretion in the form of free ad-
vertising, the prospect of volume sales and the possibility that
customers will purchase other goods and services when redeeming
their coupons. See Government Code Section 82015.

ANALYSIS

The analysis of whether the coupon program constitutes
a contribution by the merchants to candidate Garcia begins with
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Government Codce Section 820151/ v.hich includes within the defini-
tion of the term "contribution" the term "payment.” Section 82044
defines "payment:”

"Payment” means a payment, distribution,
transfer, loan, advance, cdeposit, gift or
other rendering of money, pr-perty, services
or anything else of value, whether tangible
or intangible.

Therefore, if candidate Garcia received anything of value from the
merchanc-, i@ merchants may have made a contribution.

/a11 statutory references are to the Government Code
unless otherwise noted.

Section 82015 provides:

"!'Contribution' means a payment, a forgiveness of a loan,

a payment of a loan by a third party, or an enforceable promise to
make a payment except to the extent that full and adequate consider-
ation 1s received unless 1t 1s clear from the surrounding circum-
stances that it 1s not made for political purposes. An expenditure
made at the behest of a candidate, committee or elected officer is

a contribution to the candidate, committee or elected officer unless
full and adequate consideration 1s received for making the expenditure.

The term 'contribution' includes the purchase of tickets
for eveni. ...~h as dinners, luncheons, rallies and similar fund rais-
ing events; tuc ~apdidate'’s ovn money or property used on behalf of
his candidacy; the gianting of discounts or rebates not extended to
the public generally or the granting of discounts or rebates by
television and radio stations and neuspapers not extended on an
equal basis to all candidates for the same cffice; the payment of
compensation by any person for the perscnal services or expenses oOf
any other person 1f such services are rendered or expenses incurred
on behalf of a candidate or committee without payment of full and
adequate consideration.

The term 'contribution' further includes any transfer of
anything of value received by a committee from another committee.

The term 'contribution' does not i1nclude amounts received
pursuant to an enforceable promise to the extent such amounts have
been previously reported as a contribution. However, the fact that
such amounts have been received shall be indicated in the appropriate
campaign statement,

Notwithstanding the foregoing definition of 'contribution,'
the term does not include volunteer personal services or payments
made by any individual for his own travel expenses 1f such payments
are made voluntarily without any understanding or agreement that
they shall be, directly or indirectly, repaid to him."
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lie can conceive of t.2 ta=cries Vnereon, cardidote Goarcia
could be r2i1d to have recerved somnzo-arc of valus frem trho feos-
chants' v1l1lincness to particep=tg in the coupan rroqrém. Firsk,
the redesmed courons may hive pro 17:0 his Cca"221i¢ co"Xittted " 1iEh
a list of newmes from vwhich ceatriibic:zo s, voluntecors or veotos
could be s2licited. Secoad, 1f tp2 rotcrs devit ol sahtrefzctio-
from the usc of the couvons, this mav haﬂz created coodrrill vnath
could have influcnccd pe 0gle to vot2 for cardidate GHYCl? incse
are the only things ¢of valug candilate G“Iulﬂ received.  He ra-

ceived no money directly or indirectly friom either the merchaats
or the voters as a prerequisiie to participation 1a the coupon
program. Under those circumstances, candicate Garcia doos reccive
somcthing of value from the rmarchents and 12 conclude thereforw
that the merchants have made a paymnant vithin the meaning of
Section 82043

Hovcver, not all payments are contrabutions. Section

82015 states that 1f full and adeguate consideration 1s provided
by the recipient of the payment, the payment does not constitute
a coniribution. Full and adeqguate consideration means that cach
party rececives benefits of approwimately equal value. Chalwmers
v. Raras, 200 Cal.hpp.2d 682 {1962). See alsoopinion requested
by Fenucth Cory, 1 FrPC Opinions 153 (Ho. 75-094-B, Cct. 1, 1275}).
ThJs standaxrd dlffCIS from the traditional conLJdct standard of
"consideration," "valueble consideration” or "good considecalion.”
Horton v. Kyburz, 53 Cal.2d 59 (1959); Banl of Caltfornia v.
Connolly, 36 Cal.App.3d 350 (1973). The traditional coutract
standard does not roquire cgualitly in the cachange but, rather,
only a showing that each party receives at least some do minimis
value. Koval v, Day, 20 Cal.app.3d 720 (1971); Horton v. Kyburz,
supra; In re Freewan's Lstate, 238 Cal.rpp.2d 486 (1905).

In the present case, ve believe that the merchants re-
ceive equal value from candidate Garcia, that 1s, full and adeguate
consideration in return for the benefit they bestow upon him. Each
merchant has his name, his phone number and his business address
distiaibuled to appro.imately 25,000 homes. This muss advertising
campalgn provides the merchant with tuvo potent:ial benefits. Farst,
the advertising campaign introduces the prospect of volume sales
on the discounted item. Second, there 1s a possibility that the
customer attracted by the discount will buy goods not advertised
in the coupons.

Only a small percentage of coupons need be redeemad for
the merchant to receive an cconomic benefit. Moreover, even 1f
nonce of the coupons 1s used, the merchant will suffer no financial
loss because he has not incurred any costs vith respect to the
production and distribution of the coupons. Under these circum-
stances, wve think that candidate Garcia gives full and adequate
considerataion to Lhe merchants i1n return for thcir agreement to
sell goods and services to coupon holders at a discount.

+
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We emphasize that our opin.on 1n this matter 1s limited
to the facts before us. OQur findi-z of full and adeogquate coasider-

ation 1s based on a unigue co.bhinzt:cn of fectors, incluling the

lacr of any out-of-pochet exnonses b tro merchants; the prospact
that the merchants voald realize oroit from the venturc; the
amount of the advertising; and the f£.cu that cech mercacnt's es-
tablishveont was advertised on a saperite coupon, 1ndependeat fror
any mentian of other marchants ox tra condidate.

Accordingly, we concludz t-zat the coupon program docs
not constitute a contribution by tL*2 merchants to cendidat2 Garcie.
This conclusion 1s wvithout regard to rhether a particular rerchanrt
1s inspired by political motives to participate in the coupon pro-
gram since he, like the other participating marchanls, roceives
the benafits discussed above. It 1s armaterial that Lhe marchant's
"payment" might be made for a political purvose 1f full and ade-
quate consideration 1is received.

We ohserve, hovever, that all expendiltures incurred 1n

connection vith the publicaticon and distribution of the neisletter
and accompanying coupons must bhe 1c¢ ﬁcrted by the candidate on his
campalign statcement. Section §4210. ' Furthermore, 1f the candidate

15 a state candidate (Section 82050), he must send a copy of the
nevsletter and coupon to the Commission under the mass marlirg
provisions of Section 84305,

Approved by the Commission on February 3, 1976.
Concurring: Brosnahan, Carpenter, Lowenstelin, Miller and Vaters.
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Daniel H. Louenstein
Chairman




